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IIpo 3aTBepaAceHHsI po3’ICHEHHS I10/10 YYACTI aiBOKATIB y KPHMiHAJILHHAX
NPOBa/’)KEHHAX 3a BIACYTHOCTI Ni103pPIOBAHOI0, 00BUHYBAY€HOT0

«27» rpyans 2022 poky m. Kuis

Pana anBokaTiB YKpaiHu, pO3rIISHYBIUW IMUTaHHS MOPSAKY NEHHOTO 3acigaHHs
Pamgu anBokaTiB YKpaiHM Npo HajaHHS pO3’SCHEHB W00 Y4YacTi ajBOKATiB y
KPMMIHAIBHUX IPOBAJKEHHAX 34 BIICYTHOCTI IIiI0O3PIOBAHOr0, OGBHHYBAYEHOIrO,
BpaxyBaBIIM IMPONO3MIIi Ta 3ayBakeHHS 4WieHiB Pamu azxBokaTiB  Ykpainw,
Kepyro4uch crarTamMu 55, 57 3akony Ykpainu «IIpo ajgBokaTypy Ta agBOKAaTCHKY
nisbHICTEY, [lomoxxenusM mpo Pany anBokariB Ykpainu, Pernamentom Pamu
aZBOKaTiB YKpaiHu, BUPilIMJIA:

1. 3aTBepauTu poO3’SICHEHHS WIOAO YyHacTi aJBOKaTiB Yy KpPUMiHAIBHUX
IIPOBA/KEHHAX 32  BIJCYTHOCTI  NiZIO3PIOBAHOTO, OOBHHYBAaY€HOI'O
(nonmaerncs).

2. B.o. Cekperaps Pagu anBokariB VYkpalHu Npo NpUUHSTE pillleHHS
NOBIIOMUTH  ULUISXOM  ONyOJliKyBaHHs Ha o¢iuidHoMy  Bebcairi
HanionaneHol acouialii agBokaTis YKparHH.

I'onoBa Paau agBokariB Ykpainu s " 2all JLIL IzoBiTOBa
) ;
B.o. Cexperaps Paagu aaBokartiB Ykpainu .« Lo o 77 ‘Béauaro
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3riJiHoO

10 pitienHst Panu anBokartiB YkpaiHu
Big «27» rpyanst 2022 poxy Ne 183

IIloao yyacTi agBOKaTIiB Y
KPUMiHAJbHUX NMPOBaAXKEeHHSX 32 BiICYyTHOCTI
MiZ103pHOBaHOr0, 00BHHYBA4€HOI'0

Pana agBokatiB Ykpainu, posrisHyBind 3BiT KoMiTeTy 3 nuMTaHb 0€30ILIaTHOL
IpaBoBOi JOMOMOIH, WO Ji€ y ckiani HarionansHill acomianii anBokatiB YKpaiHu,
ouinuBinK nosuuilo KoopauHalifiHoro ueHTpy 3 NWTaHb HAJaHHS TMPaBOBOI
JIOMOMOTH, 3aclHyXaBIIM JYMKHM aJBOKATIB, HA0Qde po3 ACHEHHA w000 ydacmi
ad6oKamie 'y KpuMiHGIbHUX NPOBAONCEHHAX 3a 6I0CymHOCmI NiOO3PI06AHO20

(066UHYBAUEHO20) HACTYNHO20 3MICMY.

KpuminanbHe mnpoLecyanbHe 3aKOHOAABCTBO PETYNIOC HOPAAOK 3AIACHEHHS
NpoBaKEHHS «in absentiay, TOOTO 3a BiACYTHOCTI OOBHHYBA4€HOTO.

[TpoBamkeHHs 3a BimcyTHocTi OOBMHyBaueHOTo 3a uYMHHMM KpuminaneHo-
IPOLECYAIBHAM KOJEKCOM YKpaiHu rnepenbadeHo B KiNBKOX BUNAIKaX, a caMe KOJu

HJIETHCA TIPO:

1) BuaaneHHs 0GBUHYBAYEHOTO THMYACOBO ab0 Ha BECh YaC CYIOBOIO PO3TIISIY
(4. 1 ct. 330 KIIK Ykpainn);

2) crpolleHe NPOBaIKEHHS [IOM0 KPUMiHANBHUX MPOCTYIKIB (cTarTi 381-382
KIIK Ykpainn);

3) cmeujanbHe OOCYNOBE PO3CIIAYBaHHSA Ta CHELiaJbHUM CyJOBHH PO3ITISL
«in absentia» (crarti 297-1 — 297-5, 4. 3 ct. 323 KIIK Ykpainn);

4) mpouelaypa po3VIsdy KIOMOTaHHS NpO OOpaHHS 3amOOLKHOIO 3aXOdy Yy
BUIVISLI TPMMaHHA I BapTOI 3a BIACYTHOCTI MiO3PIOBAHOIO, OOBHUHYBAa4€HOTO

(4. 6 cT. 193 KIIK Ykpainu).

Orxe, 4YMHHE KpUMiHalbHE TIpolleCyajbHe 3aKOHONABCTBO Imepenbauae
npoueaypd, B TOMY 4dcii i CymoBi, sKi 31iMCHIOIOTBCA 3a BIICYTHOCTI
o0BUHYBaueHOro. B ycix nux Bumaakax (OKpiM CIPOLIEHOTO MPOBA/KEHHS WION0
KPHUMiHaJbHHMX MPOCTYIKIB) 3aKOHOJABCTBO NPSIMO BCTAHOBJIIOE OOOB’SI3KOBY y4acTh
3aXMCHHKA I1iJ03PIOBAHOTO (0OBUHYBAaYEHOIO0).

AHanory npoBa/pKeHHs «in absentia» BUKOPHCTOBYIOTECS B Psifli €BPONEHCHKHX
KpaiH.

ITpaktuka C€CILJI 3acBigdyye BiAHOBIIHICTE pPO3MISLY cmpaB «in absentia»
BuMoram KoHBeH1IiT B pa3i JoTprMaHHs MEBHUX rapaHTiil Ta yMOB Juis 3a0e31eueHHs
3arayibHOI CchpaBeyIMBOCTI mpoBapkennst (piwenHs Benuxoi Ilanatu CCIUT Big
1 6epesns 2006 poky y crpasi «Ceiinosiu nportu Itanii» (Sejdovic v. Italy); pimenns
€CIVI Bin 12 motoro 2015 poxy y cnpasi «Canaznep nmporu Xopsartii» (Sanader v.
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3rIIHO
Croatia)). OxHi€l0 3 TAKMX YMOB € IIPeACTABHUITBO 3axucHuKkam i {OGPREIH PRI 1N
CHpaBH pO3TIIAAAIOTE «in absentiay. -

TakuM 4YMHOM, NpPOBAKEHHS «in absentia» € 3aKOHOAABYO BPEryJIbOBAHONO
MpoLeaypPoio, IO BiANOBiIa€ MDKHAPOJHUM CTAHIAPTaM CHPaBEIMBOCTI 38 YMOBH
yuacTi B Hill 3axiCHMKAa BiACYTHBHOrO MiZO3proBaHOro (0OBMHYyBaueHOro). Hunhe
3aKOHOJABCTBO NO3WTHUBHO BUPILy€e BIAMOBIAHE IMHTAHHS, BU3HAYaIOYU Y4acThb
3aXMCHHKA B SKOCTI 0OOB’S3KOBOT YMOBH TIPOBA[UKEHHS 33  BIACYTHOCTI
06BHHYBadeHOro (CrellialbHE JOCY/0BE PpO3CIilyBaHHs, CHELliallbHe CyJO0Be
NpoBaKeHHs, oOpaHHs 3amobikHOro 3axomy 3a mpapuiamu 4. 6 cr. 193 KIIK
VYkpaiHn).

OTxe, yuacTb 3aXHCHMKA B KPHMIiHAJbHOMY NpPOBAalXKeHHi, 11O
3AifICHIOEThCS 3a BiACyTHOCTI migo3proBaHoro (0OBHHYBa4eHOIo0) BiANOBiAae He
TiIIbKH NPHNHCAM KPHMIHAJILHOIO MPOLECYaJbHOIO0 3aKOHOAABCTBA, aJje i
MisKHAPOAHHMM CTAHAAPTaM 3a0e3meueHHs CIPaBeAHBOCTI CY/I0BOT0 PO3riisiay.

IIpaBuna amBoKarchkoi erwkw, 3aTBepiukeHi 09 gepeHs 2017 poky 3BiTHO-
BHOOPHHUM 3’i3110M aiBokatiB Ykpainn 2017 poky 3i 3MiHAMM, BU3HAYAIOTh CHCTEMY
eTHYHUX 3acaj Ta NPHMHIMUIIB, IKAM [IOBUHHA BiAINOBIIATH aiBOKATChKA MISJIBHICTD.
BoxHouac, Taka CHUCTEMa MPUHIMIIB i 3acaj OpICHTOBaHA HA 3arajlbHi MOPAJIKH
IOPUCAMKIIMHNX Tponenyp, 3a SKHMX aJBOKAaT i KIi€EHT MarTh MOXIHUBICTB
0e3mocepeIHBOTO CIIIKYBaHHS.

Po3ssuTok mpoueyp «in absentia» y moe/iHaHHI i3 3a0e3Me4eHHsIM y HUX NpaBa
HA 3aXKCT 4Yepe3 CHCTeMy 0e30IUIaTHOI MpaBoOBOi AONOMOTU (AaKTHYHO BU/IO3MIHHMB
3MICT KJIACMYHMX IIPABOBIJHOCHH «a/BOKAT-KJIieHT». [lepiKaBa Hainuia alBOKaTypy
KOHCTUTYLiHOIO Mici€lo HanaHHs npodeciiHol MpaBHUYOI JOTIOMOT'H, & a/JBOKATIB —
eKCKIIO3MBHAM  TPaBOM  3aXMINATH Bl ~ KPUMIHAIBHOrO  OOBHHYBayeHHS
(ctars 131-2 Koncrutynii Vkpainu). OQHOYaCHO JepKaBa BU3HAUMIIA MOXIIUBICTE
3MifCHEHHS KPUMIHAIBHOTO TNPOBa/DKEHHS 3a BiACYTHOCTI ocodu (4. 6 cr. 193,
297-1-297-5, u. 3 cr. 323, u. 1 c1. 330, 381-382 KIIK Ykpainu) i ynoBHOBaxusa
LEHTPH 3 HaJaHHA 6e30IUIaTHOI BTOPHHHOI IPaBOBOi JOMOMOTH 3abesrevyBaty
y4acTh 3aXMCHHWKA IPH 3[IHCHEHHI TaKWX JOCYJO0BOTO PO3CIiLyBaHHs Ta CYIOBOTO
npoBamkerHs (cT. 17 3akony Ykpainu «IIpo 6e30m1aTHy IpaBoBy JOLOMOLY»).

To6T0, aABOKATH 34iHCHIOIOTH CBOK MpodeciiiHy AifJIbHICTH 32 YMOB, KOJIH
HagaHHs mnpodeciiinoi npasuu4oi pomoMorm € ix 000B’sI3KOM  depe3s
eKCKJIIO3UBHMI KOHCTHTYHIHHHAHA cTaTyc. Y ToMy 4YHCH, | y IPOBaKeHHAX, AKi
3AIACHIOIOTLCS 32 BiZICYTHOCTI MiA03pHOBaHOr0, 0GBHHYBA4YEHOr0 BiINOBIIHO 10

sumor KIIK Ykpainn.

BimnosinHo #o 4.4. 1, 2 cT. 41 IlpaBui agABOKAaTChKOI ETUKH aJ[BOKAT Ma€e IIpaBo
BiIMOBHTHCS Bim 3miliCHEHHS 3aXMCTy 3a JOpPYYECHHSIM opraHy (yCTaHOBH),
YHOBHOBXEHOTO 32KOHOM Ha HaJlaHHsA 0€30MIIaTHOI MPAaBOBOi JONOMOTH, abo B pasi
3ay4eHHS 3aXMCHUKA JUI TIPOBEIEHHS OKpeMoi IpolecyaibHoi [ii, B MOpSAKY,
nepea0aYeHOMY YHHHUM KPUMIHAJIBHUM IIPOIECYallbHAM 3aKOHONABCTBOM, & TaKOX
3aKOHOJABCTBOM NP0 HAaJaHHs# 6e30MUIaTHOI NPaBOBOi JOTOMOTH, BHXOASYM i3



3I'TAHO |
3araibHUX TPHMHLMINIB 1 MifcTas, nepenbadeHux wuMH [IpagiBigyR [i] BaKQHPO V]
Vkpainu «IIpo agBoKaTypy Ta afBOKaTChKy AisIBHICTbY. e

AJBOKAT 3000B'SI3aHUI BIAMOBMTHCS BiJ 3A1MCHEHHS 3aXHCTY 32 JOPYYECHHSIM
oprady (yCTaHOBM), YIOBHOB&XEHOIO 3aKOHOM Ha HalaHHs 0e30IUIaTHOI NMpaBoBOl
joroMord, abo B pasi 3aNyueHHs 3aXMCHHKA JUlsl [POBEICHHS OKpeMOol
nporecyansiol  mii, B MOpAAKY, Iepen0aueHoMy —UMHHHAM — KpUMiHAIbHUM
NpoLEeCyalbHAM 3aKOHOJABCTBOM, a TaKOX 3aKOHOJABCTBOM IpO  HaJlaHHS
6e30IIaTHOI MPaBOBOI JIONIOMOTM y BHNAAKY, KOJNM MNPUHHATTS HOpydyeHHs abo
3aJTyueHHs /1 IPOBEJIEHHs OKPEMOI IIPoLEeCyanbHoi Aii Yepe3 KOHKpPEeTHI 00'€KTHBHI
IIPUYHHH MOXE MOTATHYTH TOpYLIEHHs MPaB i 3aKOHHUX iHTepeciB wi€l ocobu 4u
3aIIKOJUTH i1 ITO3HUIIT 3aXUCTY.

Pana agsokariB YkpaiHu HaroJjollye, 110 BHKOHAHHSI aBOKATOM BKAa3aHHX
NpaBHJ He MOXKe NPU3BOAMTH [0 N030aBjeHHsi 0co0M MpaBa Ha 3aXHCT.
3a6e3neyeHHs] HLOTO NpaBa Ta Horo peajisaiis BiINOBIAHO 10 BHMOT YHHHOIO
3aKOHOJAaBCTBA € NPiOpUTEeTHUM 000B’A3KOM a/IBOKATA.

Pana agBokatiB Ykpainu y cBoemy pimenti Ne 70 Big 08 cepmust 2022 poxy
pO3’ACHIOBaNa, [0 3arajbHi 3acajd y4YacTi 3axuUCHHMKa Y KpUMiHaJIbBHOMY
npopaxenHi BusHavatoTbes KITIK Yxpainy, 3akoHoM YKpaiHu «IIpo anBokarypy Ta
a/IBOKATChKY IisyIbHICTEY», [IpaBuamMu aJlBOKaTChbKOI €THKH.

[IpaBuna ydyacTi 3axMCHMKa, IO Hajae 0e30miIaTHY BTOPHHHY IIPaBOBY
JOIOMOTY, HE BiIpi3HAIOTHCS Biji MPaBUJ yJacTi 3aXHCHUKA, SKHH HaJa€ IPaBOBY
JOTIOMOTY 34 JorosopoM. Ha 3axucHEKa, 110 Hajae 0e301UIaTHY BTOPUIILY IPaBOBY
JIOTIOMOTY, Y TIOBHOMY 00Cs3i IIOIIHPIOEThCS fis 3akoHy Ykpainu «IIpo anBoxatrypy
Ta aJBOKATCHKY AISJIbHICTEY Ta I1paBui aJBOKaTCHKOI €THKH.

V 3jilicHEHH] 3aXHCTy aJBOKAT NMOBHHEH BHXOIUTH i3 MPIOpUTETY IHTepeciB
{ioro KiieHTa, Mo 6e3nocepeHbo 3akpirieHo y cT. 8 IIpaBui afBOKaTCHKOI €TUKH.

BuGip KOHKpeTHHX (BOpM Ta criocoliB ydacTi B CIiIMUX i IPOLECYaIbHUX MsX,
CY/IOBHX 3aCilaHHAX y KpHUMiHATbHOMY MPOBA/DKEHHI B MeXaX, BCTAHOBJICHHX
YHUHHHAM 3aKOHOJABCTBOM, HANEKHUTh A0 OOCATY TOHSTTS «IIO3MILIA alBOKaTa Io
crpaBi», BTpy4YaHHs 0 skol 3a0opoHeHe BiamosiaHo g0 1. 11 4. 1 cT. 23 3akoHy
Vkpainu «IIpo amBokaTypy Ta aABOKATChKy AisnbHicTB». (akT CIinKyBaHHA
aJBOKATa 3 KJIIEHTOM, a TaKoX 3MicT, croci, Gpopma, 3acobH Ta iHII BIACTHBOCTI
TAKOTO CIIJIKYBaHHS BXOAMThL /IO NOHSTTS «aJBOKATChKa TA€EMHHLUD). AJBOKAT €
BUTBHUM Y BHOOPi hopM, criocobiB, 3acobiB KoMyHiKalii i3 KII€HTOM.

TakuM YHHOM, aqBOKAT CAMOCTIHHO ()OpMy€ CBOIO TMO3HIIIO, fKa Mae
BiANOBimae cTaHmapTaM, BHM3HauewmMm B IIpaBunax  aJBOKAaTChbKOI — eTHKA.
IIpy HEMOKJIUBOCTI 3aCTOCYBAHHS BCIX NMPaBUJI OJHOYACHO, IPIOPUTET MAIOTh Ti, SIK1
cipsMoBaHi Ha 3abesmedveini Ipasa Ha 3axucT. BrpyuaHHs Oyab-koro 'y
opMyBaHHs Takol IO3MIII aABOKATa, € HEIIPUITY CTUMUM.

Bpaxosyrouu HaBenere, Paja aqBokaTiB Y KpaiHu po3’siCHIO€ HACTyHe:

1. Hapauus mpodeciiinoi mpaBoBoi I0MOMOTH Ta peaizallii IpaBa Ha 3aXHUCT Bil
KPHMiHAJIBHOTO OOBHHYBAaueHHS € KOHCTUTYUIHHUM TmpodeciiHuM 000B’I3K0M
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anBokata. Y BMIMAJKy OTPHMMAHHsS [OpY4YeHHS LEHTpPY 3 HajaHHs Oe30mnatHol
BTOPHMHHOI [IPaBOBOI JOMOMOTH ab0 YKJIaJeHHs AOTOBOPY Ha 3MIHCHEHHS 3aXHCTy y
MpoBalXkeHHsX «in  absentia», To6TO 32  BIACYTHOCTI  MIZO3PIHOBAHOTO,
0OBUHYBAaYEHOr0, afBOKAT 3000B’s3aHKU BUXOOUTH i3 HEOOXiIHOCTI 3abe3mednTH
KITI€HTY NpaBa Ha 3aXMCT, @ TAKOXK 3 NPIOPUTETHOCTI iHTEPeciB TAKOro Mif3aXUCHOTO.
HeMOXNUBiCTh BUKOHAHHS [PM LBOMY IHIIMX MpaBWJl aABOKATCHKOlI eTUKH
(Hanpuknazn, iHGOpMYBAaHHS aIBOKATOM KJi€HTAa LIOJO0 BEAEHHS JOPY4YEHOI HOMy
CrpaBH) He 3yMOBIIOE 000B’I3KOBOI HEMOXKIIMBOCTI 3/[IHCHIOBATH 3aXHCT OCOOM Bij
KPHMIHAIEHOTO OOBHHYBaueHHs 3a 11 BiACYTHOCTI. MOXIHBICTh HaJ@HHS MPaBOBOI
(MpaBHEMYOI) JOTOMOTH BU3HAYAETHCS A[BOKATOM, BUXOJSYM 3 KOHKPETHUX OOCTABUH

CIIpaBU Ta IHTEpPECiB KIl€HTA y Hil.

2. AIIBOKAT, [iI0YX K 3aXHUCHHUK BiACYTHbOI 0COOM, CaMOCTIHHO BU3HAYA€ CBOIO
IpaBOBY MO3ULII0 y cripasi. Llg nmpaBoBa mo3uilis BKIodae B cebe popmy ydacti (e
yuacTi) B 3acijiaHHi, 3asBleHHs (He 3asBJIEHHs) KIONOTaHb, HA/laHHA (HE HaJaHHS)
JOKa3iB Cyxy, TIO3MLIIO 110 CYTi CIPABU UM KIOMOTaHHS, MOZHLUIIO L10JI0 OCKAPKEHHS

Cy10BUX piIHeHb TOIIO.

3. AIIBOKAT, HE3aJIe)XHO BiJ cTAaTyCy 3allUTyBaya, Ma€ NpaBO BIAMOBHMTH Y
HaJaHHi iHGopMaLii moao KoHdixeHuiHOro Mo6aueH s (CIINIKYBaHHS) 3 KIIIEHTOM,
a TaKoX OyJb-SKUX iHIIMX €JIEMEHTIB CBOTO CIINKyBaHHS (HE CIUIKYBaHHS) 3
KJII€HTOM, KpIM BMIOAJKiB, KOJM 3r0Jy Ha TaKe PpO3rOJIOIIEHHS aJBOKaTChKOI
Ta€EMHUII MHCHMOBO HAJaB KJIIEHT 1 11 BIANOBigae Horo iHTepecam.

4, Bynp-AKi 3aKIMKH, CXHJISHHS TOLIO JIO BiIMOBH BiJl BUKOHAHHS JOPY4YECHHS,
10 HeoOXimHOCTI NpOBEAEHHS YK He MPOBEICHHS CIHIJKYyBaHHS 3 KIIEHTOM, M0
HeoOXiOHOCTI peamizauii 4u He peaiizailil KOHKPETHHMX IMpPOLECYaNbHUX il B
NPOBA/KEHHAX «in absentia» € BTpyYaHHSM B IIpaBOBY [MO3HMIIO ajaBoKara Ta
MOpyLIEHHSAM rapanTtiii Horo gmisueHOCTI. IIpo Taki BHIAAKH agBOKaTaM
peKOMeH I0BaHo NoBigomusTH HarioHansHy acoriauito aaBokartiB Ykpainu, Pany
aBOKaTiB Ykpainu abo perioHansHy pajay aABOKAaTIB 3a MICIEM BYHHEHHS

[MopyHieHHsL.
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